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The selection of President Woodrow Wilson, of Princeton Univers- 
ity, as a candidate of one of the political parties of this state for Gover- 
nor, marks a departure in state politics. It may be, as is charged by a 
portion of the press, that the reason for this act was a party “desire to 
win,’ and is in pursuance of a special policy adopted by the leaders of 
the national party of the Democratic name to place unusually strong 
tickets in the field everywhere. Nevertheless, the character of the man, 
his high achievements in the field of education, and the reforms he pro- 
poses, differentiate his candidature from that of most of the recent can- 
didates for office in this state. By saying this we intend no reflection 
upon some excellent candidates for Governor heretofore made by both 
parties, some of whom have been elected, and some of whom have been 
defeated. New Jersey has been singularly fortunate in many of those 
who have been elected to the highest position in the gift of the state. 
from Revolutionary times onward there have been many conspicuous 
instances of the brainiest and most capable men being called to fill the 
office of Governor. We need not go beyond the name of the present 
Executive to compliment the state in having selected and elected a man 
of brains and purpose and courage, all of which characteristics belong 
to Hon. John Franklin Fort. But it remains true that as a rule, both 
Political parties have ofttimes sought out for candidates men who were 
theretofore prominent in the political councils of the state, and who 
were supposed to have strong “pulls” with the party leaders. On the 
contrary, Dr. Woodrow Wilson has never participated to any appreciable 
extent in the strictly political matters of this or any other state, al- 
though he has made a few public speeches on national rather than state 
issues. A similar nomination, this time Republican, has been made. in 
New York state, where Mr. Henry L. Stimson, prosecutor of graftsmen, 
but in no wise a politician, has been made the candidate for Governor. 
As the opponent of Dr. Wilson, Mr. Lewis is finely spoken of in 
quarters where he is best known, and is a man of character and stand- 
ing in the legal profession, and in a prominent state office, it shows that 
both political parties are beginning to change front in the matter of, 
finding a basis on which to select candidates for high offices. Times 
move, and parties are—even if slowly—moving with them. 
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Among the lawyers of prominence said to have been considered 
by President Taft and his Cabinet for an appointment to the seat to be 
vacated by Mr. Justice Moody, in the United States Supreme Court. 
are Chancellor Pitney, Mr. Justice Swayze, and Mr. Richard V. Linda- 
bury, all of this State. The fact that New Jersey has fine material for 
the highest court of the country is flattering indeed, but the members 
of our Bar have long known of such a happy condition of things. We 
must not comment upon the merits of the different names selected, but 
it is entirely proper to say that no mistake is likely to be made, which- 
ever is selected, and that these first-class legal minds do not exhaust the 
richness of New Jersey’s treasures in this line. 





The primary law in New Jersey had its first full trial at the recent 
primary election. Naturally the results have been unsatisfactory to 
some of the candidates, and, perhaps, were there now to be a full poll 
of votes upon the subject, to the public. But it cannot be gainsaid that 
the people reasonably came up to the mark of making their choice for 
candidates, and there is no likelihood that the present law will be dis- 
turbed, although it may be supplemented by provisions making it more 
effective or more satisfactory. Evidently, there is a screw loose in the 
law somewhere concerning the obligation of the municipal and county 
clerks to promptly forward the official returns to the Secretary of State’s 
office. The primary election occurred on September 13; at this period 
of writing, full two weeks afterward, the exact returns upon, for ex- 
ample, the most important office candidated for, that of United States 
Senator, have not been sent to Trenton, so as to be tabulated. Some 
districts are still missing. It is certain, however, that Ex-Governor 
Stokes is slightly in the majority as to the plurality of votes cast, but it 
is apparent that such a lapse of time between the voting and the re- 
turns is wholly unnecessary, and can only give rise to suspicions that 
the returns so held back might be doctored in some form. We do not for 
a moment believe that there have been frauds in the making of these re- 
turns, but will the public always be satisfied that this is not the case, 
should such delays be repeated? The temptation to fraud should be re- 
moved by making the law so compulsory and with such stringent 
penalties that not later than one week after the primary election every 
municipal district shall have been officially heard from, and the results 
filed in the Trenton office. What effect the vote will have upon the 
Legislature when it comes to select the successor to Senator Kean can- 
not be foreshadowed. Certainly if Ex-Governor Stokes thad a majority 
of all the votes cast there could be no question about it, while if the 
choice of the Legislature is to be restricted to the three men who were 
candidates, it would also seem as if the Legislative preference must be 
given to the one receiving the plurality of votes. Probably there will be 
a good stiff fight in the Legislature before the matter is decided, but 
public sentiment is likely to be with those candidates who iairly put 
their names up before the people, and were willing there to abide the 
issue. As these were all capable men, what excuse is there for going 


outside for some other candidate ? 
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In this state a statute was passed in 1906 providing for a state 
board of undertakers and embalmers, and requiring that all persons 
who shall undertake to act as undertaker and embalmer shall be 
licensed by = board before they may continue or carry on the 
business (P. L. 1906, p. 420; amended by P. L. 1908, p. 187). By 
the amendment of 1908 the wording of the tenth section of the act 
was materially altered. As the original act stood it provided that 
after the passage of the act no unlicensed person “shall transact the 
business or practice of embalming dead human bodies within the 
state,” etc. Evidently the purpose of the whole act was to require that 
only persons who are both undertakers and embalmers must apply for 
and receive a state license under the conditions of the act. But by 
the amendment, if he is to be either undertaker or embalmer, he must 
be licensed, as section 10 now reads: ‘No person who has not been 
licensed, as prescribed in this act, shall transact the business of un- 
dertaking or embalming,” etc.; and in section 11, as amended: “Any 
person who shall transact the business of undertaking or embalming” 
shall be liable to “a penalty of $100” (originally the penalty was that 
the violation of the act should be declared to be “a misdemeanor.” In 
this connection the case of the people 6i New York v. Ringe, decided 
in January last by the New York Court of Appeals, is of some interest. 
here the court, by Mr. Justice Chase, rendered an opinion which was 
unanimous on the part of the court, to the effect that while the Legis- 
lature has power to regulate under the general police authority the 
business of undertaking, yet a statute to that end should be confined 
in its provisions to a reasonable regard for the health and general 
welfare of the community, and that the provisions of the New York 
law of 1905 (Chapter 572), which made it a crime for the defendant 
to carry on the business of undertaker without having first obtained a 
license, was violated of the constitutional rights of citizens. It was 
also held to be violative of the same constitutional right to require that 
no person shall be licensed as an undertaker “unless he shall have been 
employed as an assistant to a licensed undertaker continuously for a 
period of at least three years.” This latter provision, by the way, ap- 
pears in a modified form in the amended sec. 5 of the New Jersey act, 
where the requirement is that a person not already engaged in the un- 
dertaking and embalming business shall, before receiving license, pre- 
sent a certified statement that he “has served at least two years’ ap- 
prenticeship with a reputable funeral director.” We cannot here pur- 
sue the arguments of the New York court, but they may prove inter- 
esting to anyone who deems the New Jersey act to be violative of “the 


constitutional rights of citizens.” 








One of our correspondents enters a complaint “against the un- 
necessarily voluminous decisions of our courts.” He quotes in this 
connection from a preface to Parson’s on Notes and Bills, as follows: “It 
is not desirable that this reform” (in the accumulation of reports), 
“should be accomplished by withholding the decisions, but by compres- 
sing them. Some of the learned essays which our Reports contain are 
very valuable. But it might be a benefit to the courts, to the profession, 
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and to the community, if an avoidance of diffuse and discoursive argu- 
mentation should give to the decisions point, prevision and weight, and 
permit a single volume to contain, and to express distinctly, all the laws 
which must now be sought in very many, with much labor and some- 
times imperfect success.” We agree with our correspondent that some 
of the opinions of the Justices in our higher courts have been too dis- 
cursive, and do not present in compact shape the kernels. Perhaps more 
fault is to be found, however, with long reviews of facts, as for example 
in some divorce cases, where the real points involved are simple enough. 
There is still another just ground for complaint, however, which we hear 
of whenever the volumes of Law and Equity Reports are distributed, 
viz.: that these Reports appear with unnecessary tardiness. For what 
reason we do not know, but for some cause or other the publication of 
the official State Reports are usually about two years behind the date 
of the opinions. The last volumes distributed in N. J. Law decisions 
bring the opinions down to only March, 1909, and in N. J. Equity 
only to June, 1908, respectively one and one-half and two years behind 
the present time! Such a delay in the publication of the opinions of 
our state courts is without any good justification, so far as we can see, 
for certainly it can be easily remedied. 


In the case of Partridge v. Mechanics’ National Bank of Burling- 
ton, decided in the Court of Chancery in April last, but only now 
printed (77 Atl. Rep. 410), the result shows how important it is that 


those taking the acknowledgment or proof of deeds correctly cer- 
tified to themselves, and how alittle matter may make a great difference 
in establishing or overturning the effect of a document under seal and 
recorded. It seems that a certain corporation indebted to the bank 
gave to it a chattel mortgage, which was duly recorded. The proof of 
execution was taken by a commissioner of deeds and an attorney-at- 
law, in either of which capacity he had the right to take the proof 
under the laws of this state. But for some reason not stated in the 
opinion he made the certification of proof as a notary public, who is 
not authorized in New Jersey to acknowledge or prove conveyances. 
It is not probable that the officers of the corporation who had their 
deed proved, or of the bank which accepted the mortgage, knew of the 
irregularity. Both parties to the transaction, therefore, were innocent 
of the fact that the mortgage was not proved according to law. When 
the corporation went into the hands of a receiver, this receiver, or more 
likely some astute attorney acting for the receiver, on examining the 
record discovered this technical defect, and filed a bill in Chancery to 
have the chattel mortgage set aside. And the mover succeeded. The re- 
sult of it, of course, may favor the complainant company, or may simply 
favor those creditors, who will now come in for such a division of the 
company’s estate as the chattel mortgage covered. In deciding the 
matter the Vice-Chancellor (W atteor) has undoubtedly followed 
strictly the law of this state, which is to the effect that a chattel mort- 
gage is void against the mortgagor’s creditors unless recorded, and that 
it shall not be “recorded unless its execution be acknowledged or proved 
in the manner prescribed under the statute. The Vice-Chancellor con- 
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cludes his opinion as follows: “As the chattel mortgage here involved 
was not proved according to law, it therefore was not recorded accord- 
ing to law, as it was not entitled to record, and therefore it is not con- 
structive notice to the creditors; and, as no actual notice was shown, 
their rights must be held to be unaffected by the conveyance. These 
views lead to the overthrow of the chattel mortgage.” 





On another page we print a brief article upon some of the errors 
in the Session Laws of this state for 1910. It frequently happens that 
laws which have been repealed are amended by the Legislature, of 
course through ignorance of the fact that the original laws are not in 
force. It 1s scarcely to be wondered at, however, that such a blun- 
der is made, because of the condition of the printed laws of the state. 
Since the General Statutes as a compilation went into effect at the 
end of 1895, there have been fifteen volumes of annual laws printed, 
aggregating neariy 4,000 acts, and including hundreds of repealers, 
and only by the most diligent search have the legislators been en- 
abled to discover what acts are, and what are not in force. The 
“Index-Analysis of the New Jersey Statutes,” published at this office 
last spring, is likely to prove of great help to legislators in ascertain- 
ing what acts have been repealed, but this is a new publication, and 
without it we are not surprised at the errors concerning repeals. As 
a matter of fact not a few, but many acts which have been repealed 
have been subsequently amended or supplemented prior to the last 
Legislative session. The 1910 session was only one where such errors 
were committed. A search through the “Index-Analysis” will reveal 
at least a score of such instances in previous sessions. And we sus- 
pect that continued errors in this regard will be made until we have— 
it we do have—the publication of the proposed “Compiled Statutes 
of New Jersey,” which was provided for by the Legislature of 1910 
(see P. L. p. 990). 

Upon this subject of a “Compiled Statutes of New Jersey,” which 
it is probably now too late to forestall, we think the Bar is of one 
opinion, and this is that such a work is not what is really desired. 
As a matter of course the new work cannot differ from the old “Gen- 
eral Statutes” except in enlarging the latter and bringing it down to 
date. Under the heads of “Cities,” for example, which occupies in the 
“General Statutes” 359 pages, there are likely to be 500 or 600 pages, 
supplement after supplement being added, the whole making a mixed- 
up and undigested mass of statutes, to find the exact condition of any 
one subject in which must puzzle a lawyer's brains until he is tired. 
The same thing must apply to “lire and Police,” “Municipal Corpora- 
tions,” “Towns,” and the other subjects upon which voluminous laws 
have been passed. True, such a new compilation may be better than 
none at all, or than to consult three large and fifteen small volumes, 
but the state owes it to the Bench and Bar to do something better. 





We are not aware that any of the Common Pleas courts of this 
state have in force a set of rules concerning the government ol 
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licensed places. If not, then the rules recently made by the Somerset 
Common Pleas, which are published in full on one of the later pages 
of this Journal, initiate a departure in this regard. We do not com- 
ment upon the rules further than to express the opinion that they will 
not be liked by liquor dealers, although they are certainly in the in- 
terest of public morals. Especially is this the case with rules 7 and 8, 
in the first of which all licensed places must be closed a half hour before 
midnight, and in the latter of which persons are not to be permitted to 
congregate around or in fron‘ of the premises, and the licensee must 
preserve order about the premises, as well as inside. The right of the 
Court to make these rules is unquestioned. 





A novel account has been presented by the owner of an automo- 
bile to the council of one of our cities, claiming payment of a bill for 
damage to automobile tires, because of slag and nails dumped on the 
public street, which had cut the tires beyond repair. The principle 
that the public highways must be in such order that persons and 
vehicles traveling over such highways shall be safe is one long.ago ad- 
mitted, both by the common and statute law. However, slag and 
sharp stones are very commonly placed upon the roads of this state in 
order to repair such roads, and, while to a certain extent they damage 
ordinary vehicles, such damage is scarcely calculable, and suits against 
municipalities to recover damages in such cases would scarcely be 
entertained by any court. Since the advent of automobiles, the situa- 
tion is different. Sharp stones are a positive injury to them, and 
loose nails upon the roadway, like broken glass, are worse. Both 
tend to produce a punctured tire, and, as these tires are expensive, the 
damages arising therefrom are of real consequence. What the city 
will do in the case referred to does not yet appear, but it looks to us 
as if the Motor Vehicle act of 1906, or otherwise the General Road act, 
will have to be amended, so that there is some compulsory law giving 
to the owners of automobiles and bicycles reasonably smooth road sur- 
faces. It 1s the road law, in fact, which needs to be amended, and it 
should go so tar as not only to prohibit the placing on the surface of 
the public highways of sharp stones or anything else that may injure 
or retard vehicles, but to require the overseers of the highways or 
municipal commissioners of streets to take from the highways any 
troublesome objects temporarily cast upon them by accident or care- 
lessness. Accidents also frequently happen to bicyclists who in the dark 
run over obstructions accidentally to be found in the street, but suffer- 
ed to remain there for weeks, if not months, at a time. A law requiring 
street commissioners of cities, towns, and boroughs to go over the 
road-beds in their municipalities at least once in two weeks, and super- 
visors of the highways in townships to do likewise at least once a 
month, might greatly assist in keeping down these accidents, and also 
in preventing unnecessary injuries to automobile tires. 





Judge Shipman, of the Warren county courts, recently sent a man 
to three years in State Prison for inhumanly treating a horse. We 
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know nothing about the particulars of the case, and therefore do not 
comment specifically upon it. It may easily be that it was not the 
first offence, and the offence may have been so cruel in itself as to 
warrant the term of imprisonment. But, as such a sentence upon its 
face seems to be a pretty tough one, it naturally brings up for consider- 
ation the question whether many of the penalties in this state for cer- 
tain classes of crimes are not too severe. Or, to put it another way, 
is it not time for New Jersey to become a little more progressive in 
the way ot arranging for such a disposition of the convicts of the State 
Prison as will more certainly lead them to reform and go out better 
men and women: Several years in the State Prison now practically 
ruins a man’s character, if it was not utterly ruined before. He has 
there no opportunity to earn wages for himself and family; no incen- 
tive to do whatever task may be teste to him, except to keep from 
idleness; does not even thoroughly learn a trade or occupation by 
which he may subsequently earn a livelihood. In a recent number of 
the New York “Independent,” United States District Judge George 
C. Holt, of New York City, has this to say concerning prison punish- 
ment and work: “Now, a prison ought to perform several functions. 
It should be a place of punishment for the crime committed; it should 
be a place which serves to protect society from an enemy to it; but it 
should also be a place life in which would tend to reform a criminal, 
if it is possible to reform him. He should be made to work there. 
* * * Work should be provided of an interesting kind. There 
should be adequate instruction for the beginner. He should not be 
forced to do too much at first, but should be gradually led on in the 
new art. But, above all, after he had become habituated to it, the 
work, while made as interesting as possible, should be steady and 
constam, so that the criminal would become habituated to steady 
work. Moreover, work in prison should receive the reward which 
like work would receive out of prison. There is no reason why a 
prisoner should not be paid for his work in prison at the current rates 
paid to workmen outside of the prison doing a similar class of work. 
Such a course would awaken hope in a prisoner. He would look for- 
ward to having some money when he left the prison, and it would do 
more to develop in him an interest in the work than any other single 
This of course opens a wide door for discussion, but it is high 
The old idea that a criminal—let us say a 
time and not reformed, 1 


thing.” 
time that it was discussed. 

bad criminal—is to be punished for a long 
giving way to the newer and more Christian idea that he should be 
both punished, and, if possible, reformed. Perhaps the text we have 
taken for these comments bears no close relation to this subject of the 
reformation of the criminal, but, at all events, the co-related thought is 
that punishments in themselves for lesser grades of crime should not 
be too severe, especially with young offenders, and when severe to 
those thoroughly hardened by repeated offences of a similar nature, 
there should pe positive efforts made by the state to reform. 
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IN ENGLAND AGAIN WITH A MOTOR CAR—1909. 


(CONTINUED FROM THE SEPTRMBER NUMBER. | 


Shrewsbury, which we had reached, on the Great Western, and the 
London and Northwestern railway lines, is advertised as one of the 
chief attractions of these companies’ lines from Liverpool to London. 
Has it not the remnants of a castle that was built by Roger de Mont- 
gomery under William the Conqueror? This is the castle that was 
seized by Henry IV in his struggle with the Percies before Hotspur 
was killed on Hatelfield, in the battle of Shrewsbury, in 1403. 

Has it not also some of the finest half-timbered houses in Eng- 
land? These are rather overshadowed by common-place brick build- 
ings of the present day and the first impression of the town is that 
of a busy modern city. The contrast, however, is the more striking 
because the old buildings are so completely a part of the modern town. 
The old Council House has figures of angels carved in oak on the 
pinnacles of the gabled roof. There is a fine Elizabethan market 
house in the middle of a street. A building both stately and pic- 
turesque is called Ireland’s Mansions, and the Unicorn Hotel is an- 
other, called Wylie Cop, and not far from here is a charming vista 
through Grape Lane and another under the Council House Gate. 

St. Mary’s Church, founded in the tenth century, has a tower and 
spire two hundred and twenty-two feet high, and affords examples 
of various periods of architecture. It is especially noted for its win- 
dows of ancient stained glass and the beauty of the details of the in- 
terior. The abbey church of St. Peter and St. Paul, on the other side 
of the Severn, is a fine specimen of Norman work of the tenth cen- 
tury. 

We set off the next morning for a long run through Shropshire, 
down the valley of the Severn to Much Wenlock Abbey and thence 
to Ludlow. The Salopians, as the people of Shropshire are called, 
have good reason for their pride in their county. It is certainly a 
very beautiful country and from the rounded hilltops of green pasture- 
land there are fine views of the mountains of Wales. There is a fine 
Elizabethan manor house at Pitchford, but we had no excuse for ask- 
ing for admission and ran on, without stopping, to Much Wenlock, 
where, the abbey being in ruins, we were admitted for six-pence a 
piece and wandered at will, examining the massive walls and arches 
of the Norman building. Some of the abbey buildings are now a 
private house, opening upon a beautiful garden. The gentleman sit- 
ting on the lawn was not impressed with our appearance and did not 
ask us to come in and admire his flowers. He did not see the “Green 
Lizard.” 

There is a cross country road between here and Stokesay House, 
and a doubtful turning took us a roundabout wav into a beautiful 


country of deep valleys and secluded villages. Stokesay House is in 
the open, and is remarkable as one of the few remaining examples of 
the fortified nouse of the Elizabethan period. Neither a castle nor a 
manor house, but something between the two. It is surrounded by a 
wall. The entrance through this is under a gatehouse, and within 
are the dwelling house and the chapel. The house is now unoccupied, 
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and the panels of oak wainscotting were used up long ago by the 
blacksmith to feed his forge which he set up in the great hall. The 
fine stone chimney pieces are still there, and the empty rooms give 
some idea of the stateliness of the ancient mansion. One almost ex- 
pected to see retainers in Elizabethan costume in the spacious court- 
yard within the walls, but there was no one to be seen but the old 
woman that sold post-cards at the gate, and a party of picnickers 
spreading a frugal lunch under the shadow of the walls. Our own 
luncheon was many miles away, and we hurried on to Ludlow and 
found it there in the Feathers Inn. 

Here was a town house of the same Elizabethan period, and the 
dining-room of carved oak has been used ever since it entertained the 
foreign ambassadors attending the court of the Queen held in Ludlow 
Castle. The iow ceilings and the great oak timbers that support them 
are charmingly adorned with hand-moulded ornaments in plaster. 
There is a Tudor fireplace with fine oak carving of the same period. 
The carved oak cupboards and the Chippendale chairs would be the 
envy of a collector. The house is one of the most charming of the old 
inns, and the low ceilinged rooms are perhaps more comfortable than 
tne statelier apartments of vaulted stone in the castle. The front, with 
its three gables, has projecting casement windows in three stories, 
framed in carved oak, and they look out upon newer brick houses over 
the way, and upon the pinnacled top of the square tower of St. Law- 
rence’s Church beyond. To the left is a peaceful looking street corner 
called the “Bull Ring,” which leads to the old Town Hall, built over a 
colonnade oi piers and arches. Going through a passage between 
brick houses, you come suddenly upon a green churcliyard, and a lofty 
and imposing church building with the pinnacied tower we had seen 
from the windows of the inn. It is the old collegiate church of St. 
Lawrence. Slender, clustered columns support the pointed arches of 
nave and aisles, ard the large windows have the tracery of the four- 
teenth and fifteenth centuries. 

“Ludlow Church is very fair and famous for painted glass of 
curious artifice’ wrote Dinelay in 1684 in his “Tour of the Duke of 
Beaufort in Wales.” There are entire windows of old glass in the 
choir and some of the chapels, very curious in design and beautiful in 
color, and there is one that has been recently made up of fragments of 
many broken ones, and it contains a good deal of the well-known 
“Ludlow blue.” The window on the south side of the chancel directly 
over the sedilia, bore, in Dineley’s time, an inscription giving the date 
as 1445. It contains in six panels, representations of the giving of the 
commandments. In each panel, beneath a figure representing God the 
Father, is Moses presenting to the people a tablet containing one of 
the commandments, and in each picture someone in the group is 
shown engaged in some infraction of the spirit of the commandment. 
In one where the words are “non furtum facies” a man is seen cutting 
the purse of a bystander, and in another a man is kissing his neigh- 
bor’s wife. There are six of these commandments, and they begin 
with “Thou shalt not kill,” and this is number V, according to the 
numbering in the service books before the Reformation, when the 
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first and second commandments were written as one, and the tenth 
was divided in two, and this numbering is used in the Roman Church 
to-day. In one of these panels God the Father is represented as wear- 
ing the Papa! triple crown. The figure of St. Lawrence in old glass is 
found in the apex of the large east window, and the figures of St. 
Augustine, St. Dunstan, and St. Thomas of Canterbury are interest- 
ing as showing the vestments of the Archbishops of Canterbury. 

- Of one of the fifteenth century windows, Dinelay says in 1684: 
“A window north of the church, below the Quire where the Chancel- 


lor’s Court is kept, is adorned with curiously wrought figures of the 
twelve aposties, each reading his article of the Creed.” Another win- 
dow shows burgesses of Ludlow as l’almers on a pilgrimage to the 
Holy Land, and the finest glass is found in a window of the Chapel of 
St. John. The choir stalls with misereres and canopies afford splendid 
specimens of oak carving of the fifteenth century, and there are rood 
screens in the aisles as well as the nave. 

The very interesting coats of arms shown in many of the old 
windows were those of the Lords of the Marches who held court in 
the castle and defended England against the Welsh until the Marches 
became English counties under Henry VIII., and Sir Henry Sidney 
was made first President of the Council of the Marches in 1559. The 
castle stands nearby on the edge of the town upon a high promontory 
beneath which flows the river Teme. !t has stood there since the time 
of William the Conqueror, and there are many tales of history, as well 
as of romance, that are associated with it. There is one which is both 
history and romance which comes vividly to one’s mind as he sits on 
the steep hillside at the foot of the sheer rock above which rise the 
castle walls, and looks down upon the river below and far out over the 
Corve Dale and the long valley of the Teme. There are tall trees on 
the steep hillside, and below are the murmurs of the water running 
over the weir and the rumble of the mill. The windows of the ban- 
queting hall and of Prince Arthur's chamber, far above, look out upon 
this view over the valley to the hills beyond. In King Stephen’s time, 
fulke de Warrenne was sent to the castle as attendant to Lord Joce 
to learn the trade of arms. He saved his master one day in an attack 
made upon him by the de Laceys. Riding out on an awkward mount, 
he smote Godard de Braose and Andrew de Braose, and Sir Walter de 
Lacey and Arnold de Lys were taken. Fulke was accepted as a lover 
by Harvoyse, Joce’s daughter, and they were married in the circular 
chapel which is still standing in the castle’s inner court. 

There was another young lady in the castle, Marion de la Bruere, 
or Marion of the Heath, and she became fascinated with Arnold de 
Lys and conrived at his escape and the escape of de Lacey. After- 
wards the whole family left Ludlow for a visit to Berkshire, leaving 
thirty knights and seventy soldiers in charge for fear of the ven- 
geance of the de Laceys. 

Marion had ‘hinted to her lover before he left that the window by 
which he had escaped was at his service for re-entering whenever he 
wished to visit her. Arnold perfidiously suggested this to de Lacey as 
a means of capturing the castle. Marion sent Arnold a silken cord to 
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show the exact heighth of the window, and a moonless night was ap- 
pointed for a meeting of the lovers. He brought a ladder of leather 
and she pulled it up with a cord she had let down. He climbed up the 
ladder. While she was entertaining him in her chamber a hundred 
armed men climbed the ladder, surprised and murdered the garrison 
and the gates were opened and de Lacey’s men took possession of the 
castle. The lady Marion leaped from the castle window and fell 
the foot of the precipice at a spot in the Lineye, which is pointed out 
directly below the highest part of the wall. 

Ludlow Castle was the palace of the Prince of Wales under sev- 
eral kings, and was the meeting place of his deputies, the Lords Presi- 
dents of the Marches. Prince Arthur, Henry VII’s son, lived there 
until he died. The young King Edward V, with his brother, Richard, 
kept mimic court here by the grace of their uncle, Duke of Gloucester, 
and it was while they were here that buckingham said: 

“Me seemeth good that with some little train 
Forthwith from Ludlow the young prince be fetched 
Hither to London to be crowned our King.” 

And Gloucester said: 

“Then be it so and go we to determine 
Who they shall be that straight shall post to Ludlow.” 
(K. Rich. ITI, Act II, Se. iti.) 


But the young King was never crowned. 
Milton’s Masque of ‘Comus was first presented at Ludlow Castle. 


Henry Sidney held the castle as Lord President for twenty years, and 
Sir Philip was here as a boy when he was not at school in Shrews- 
bury or at home at Penshtirst. E. Q. K. 








THE MODERN LAWYER. 


[Address delivered before the students faculty and friends of Fordham University Law School, 


at Carnegie Hall, New York City, September 22, 1910, by Supreme Court Justice James F. Minturn.] 


Nothing, perhaps, in modern life indicates with such clearness 
the extent to which the character and quality of the modern lawyer 
varies from that of his common law brother, than the extent to which 
the curriculum of to-day varies from that of the era of Coke, of Bacon, 
or of Blackstone. We who are accustomed to pursue the well-defined 
paths blazed out for us by eminent tutors and text writers from a 
wilderness of legal lore; we who are used to find these paths il- 
lumined and labeled according to the scientific demands of the 
times, indicating the lines of demarcation in the various departments 
of the law—sign posts, as it were, on the many roads of legal litera- 
ture to guide our steps to the great high road to the Temple of Justice 
—must often wonder, as we cast a curious eye backward from the 
vantage ground we occupy, how the student of earlier generations, 
groping through subterranean paths filled with mouldy and unscien- 
tific tomes, through catacombs of buried and disordered principles, 
ever fully realized or could realize the ambition of the lawyer. 

We turn to our shelves and find Addison, Parsons and other spe- 
cialists marking out the pathways in contractual law; we find Story, 
Pomeroy and others inviting us to imbibe the fundamental principles 
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of the Corpus Juris in the study of the great field of Equity Juris- 
prudence; we find the erudite Kent opening the door for our inspec- 
tion of the fundamental principles of substantive law in all depart- 
ments; and, if we wish to venture into the attractive byways of con- 
stitutional and maritime law, we find learned guides in these depart- 
ments; all pointing out to us, in leading cases, the fields where great 
legal battles have been fought, and showing us the weakness of the 
defeated party and the strength of the successful one; the laws that 
have been violated and the laws that made success inevitable; until 
the vision is enlarged so as to comprehend the great fundamental 
principles underlying the great body of the law; and we arise from 
its contemplation and study, fully impressed with its grandeur and 
nobility as a science, and fully prepared to concede the correctness 
of the estimate placed upon it by that eminent philosopher and stu- 
dent of human nature, Edmund Burke, when he said that law is “one 
of the grandest and noblest of human sciences, a science that does 
more to quicken and invigorate the human understanding than all the 
other kinds of human learning put together.” 

Contrast, if you will, this panorama of modern law, with the con- 
ditions presented to the student prior to the days of Blackstone, and 
indeed for many generations thereafter, and you will be reminded of 
Tennyson's couplet: 


‘The thoughts of men are widened 
With the process of the suns.” 


As legal rights in those days were often determined, not by the 


1 


practical and applied justice of the case, but by ordeals of battel 
and the blood feud, so the fitness and qualifications of the candidate 
for the high and important public duty of the administration of the 
law was determined not literally by his aptitude, but in some degree 
by his appetites and largely by his lineage and his gatronomic ability 
at the inns of court, where, after what was considered a reasonable 
service in that strenuous avocation, he was “called to the bar.” 
Before Blackstone had reduced the principles of law to an 
orderly science the student groped his way through badly reported 
common law adjudications, which were supposed to support a digest 
of cases found in Viner’s Abridgment and Bacon’s Abridgment. Coke 
upon Littleton, Shepherd’s Touchstone, Doctor and Student, Bracton 
and Glanville made up the curriculum, together with a sprinkling of 
Roman law as applied in Equity Practice, and introduced into England 
by the Church, in order to soften the asperities and inconsistencies of 
the rude common law, which had its origin in local customs, commer- 
cial customs and customs of the law, handed down by tradition, when 
not reported in the Year Books and like meagre reports of the time. 
But as the era of the lumbering stage coach gave way before the 
speedy locomotive and phenomenal electric current, annihilating dis- 
tance and time, so the dissemination of knowledge and applied scien- 
tific methods in business and the professions superseded the archaic 
methods of the Inns of Court. And so, too, the lawyer, the practical 
product of this innovation and reform, has changed, and views his 
ideal from a new vantage ground under practically a new order of 
social life. And so, too, the popular conception of him has changed. 
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The popular concept of the common law lawyer is typified by 
Dickens, and at once the illustrious legal types personified in “Pick- 
wick Papers,” “David Copperfield” and “Bleak House,” will recur to 
us. The curious student will also see him typified with contagious wit 
and humor racy of the soil in Gerald Griffin’s “Tales of a Jury Room,’ 
and Roderick O’Flannagan’s “Irish Bar,” and “Tales of the Minister 
Circuit.” The Irish peasant concept of him was that he was the per- 
sonification of “tricks upon tricks;” and O’Connell qualified himself 
in the popular mind as the beau ideal of a lawyer, when he declared 
with no little braggadocio that he “could drive a coach and four 
through any act of Parliament.” So, too, the Bard of Avon, in one 
of his most delightful comedies, presents a character who appeals 
to a most willing audience with the cry: ‘“Let’s kill all the lawyers!” 

This popular remedy for the banishment of social evils, it is said, 
recommended itself to one of the Russian Czars, who proposed to 
his chief Minister, upon his advent to office, that to secure peace 
and tranquillity in Russia all the lawyers in the Empire should be 
exiled to Siberia, where they might practice the profession at a very 
low temperature. The New Testament was not without its influence 
in this direction, for we find that when the reigning order desired to 
ensnare a troublesome prophet in his speech, they selected for this 
highly technical work, not an editor or a politician, but a “doctor of 
the law.” 

The fact is that, prior to Blackstone and for a long period there- 
after, the lawyer of those times occupied a place in the popular 
imagination similar to that occupied by the priest of Isis in ancient 
Egypt, or by the wizard or witch of Puritan New England. He was 
admired and respected according to his talents and his character, 
but often was looked upon by a population in which the essentials 
of an education were lacking, with suspicion, fear and doubt, due to 
the fact that he was generally supposed to possess some occult power 
or esoteric legerdemain over the mysteries of his craft. Yet the draw- 
ing of the jury from the great body of the county in this country, 
or from the rate-payers in England, tended largely to educate the 
masses in the mysteries of the law and to bring the people at large 
into contact with the courts and their system of procedure, so that 
the masses were made to feel that they were in reality a part of the 
machinery of the law, and those common law illusions and supersti- 
tions under these influences were almost entirely dissipated; so that 
from being fearful of the law and its system, the great body of the 
people became through the jury system its respecters and admirers, 
and in our land may be counted upon as its most conservative de- 
votees and supporters. 

The threatening danger to the courts has arisen in the past, not 
from the great body of the people, but from men in high places who, 
accepting their own intuitions as law and dictates of infallible justice, 
have endeavored to use the courts as their mouthpiece, and, failing 
in that, have established courts of star chamber, which simply acted 
as their mouthpieces and registered their arbitrary decrees. Our sys- 
tem of popular government brought the people and the lawyers to- 
gether in the work of the courts, in the village meeting, and in the 
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popular assemblies, where the justice and injustice of the contend- 
ing policies of government were discussed and elucidated. The lawyer 
of the Colony days was a powerful factor in the construction of our 
government, and was always looked upon with respect and admira- 
tion. The framing of our constitutions, state and federal, was en- 
tirely his handiwork ; and one reading the letters of Madison, Hamilton 
and the other leaders and lights of our pre-constitution days, is 
struck with the ability, erudition and foresight that these pioneers of 
our government displayed. We of this day, who imagine we are 
discussing new and grave problems, affecting the body politic, need 
only turn to the pages of the “Federalist” to see the verification of 
the old adage that there is nothing new under the sun. Having 
shouldered his musket in the war for independence and marched 
through the sunshine and shadow of our natal struggle, like a Cincin- 
natus, he returned to his plough when hostilities ceased and helped 
with his brain and legal acumen in the development and construction 
of nation, state, county and village government. 

From such an environment sprang the legal giants of our early 
days. from thence came Marshall, Taney, Wirt, Webster, Choate, 
Lincoln, and countless “village Hampdens,” whose names failed, be- 
cause of the limitations of their environment, to reach the national 
pinnacle of fame. Thus the modern lawyer became the man of the 
people, in contradiction to the common law lawyer, who sprang, as a 
rule, from a class distinguished for its nobility, its wealth or its public 
service in war or in erudition. 

Education and character form the substantial qualifications for 
admission to our ranks and admission to its honors and emoluments. 
Education, of course, forms a sine qua non to the mastery of the law 
and an understanding of the evolution of the great fundamental prin- 
ciples underlying it. But rarely, if ever, can the man of education rise 
to the highest niches in our halls of fame without the substantial and 
sustaining acquisition of character. Without character and its great in- 
fluence in moulding the man, the lawyer sent adrift by our schools 
of law among the rocks and shoals of a tempestuous life of continuous 
struggle, is as helpless in the hands of an alluring fate as is the 
splendidly rigged ship in the lightning and the whirlwind without a 
rudder or a guiding star. Poverty of pocket is not a handicap if it be 
supported by the riches of Sana mens Sana in corporis, plus a heart 
and conscience in the right place, unshakable and unchangeable in the 
cause of right, even when tempted by the offer of worlds. 

You who have just arisen from the study of your classics will al- 
ways delight to recall that ideal pen picture of the ‘‘Justwm et tenacem 
propositt virum,’’ of Horace, in his description of Caesar Augustus, 
and that sentiment is as applicable today to the man in public life 
as it was in the best days of the golden age of the Roman Empire. 

The modern lawyer in our cities has drifted into a study of spe- 
cialties and the code, until now we have books upon every conceivable 
topic of law and a limitation of the great study of common law plead- 
ing to the twu covers of a code. The specialist as a rule is, ex mneces%- 
taterei, simply a lawyer carried upon the books of some great busi- 





THE MODERN LAWYER. 303 


ness very much as its bookkeeper is carried. He cannot become a 
rounded-out lawyer because to him the attractive and variegated pages 
of the law, in its practical application, are closed forever. He can- 
not be a man of the people and assist in unraveling the great problems 
of government and law, because the expression of his opinion must 
consist with the views of his employer. He seldom appears in court, 
unless perhaps at times in banc, but hands his brief over to a court 
lawyer, who understands from daily contact the temper and pe- 
culiarities of court and jury. He stands very much as the English 
solicitor stands to the King’s counsel in a trial at Nisi Prius, or on an 
argument in the King’s Bench or the House of Lords. Such a lawyer 
possesses our sympathy, for truly he shares the status ascribed by 
Scott to the man without a country: 
‘Living shall forfeit fair renown.” 

While I shall not attempt the hazardous task of undertaking to 
resurrect trite criticism upon a code of procedure in a state addicted to 
a code, | cannot refrain from remarking that the lawyer in a code state, 
who fails to study and master the great fundamental principles of com- 
mon law pleading, can never fully understand his code, or be fully 
equipped in the great principles of the common law. Every code state 
possesses a mass of common law reports based upon the construction 
of the code, and we are thus relegated for a proper comprehension of 
its sections to that formative period of procedure which was settled 
centuries ago by common law adjudications in, for example, states 
like the one from whose shores I have the honor to claim birthright. 
But a study of common law procedure is necessary to round out the 
true lawyer, because its principles of procedure are constructed upon 
necessities arising out of the very structure and fundamental concepts 
of law. In the cradle of that system were nurtured the great lawyers 
of the British Bar, and the great legal minds that gave breath, scope 
and vitality to the structure of our government. A modern writer of 
distinction referring to the subject says: “The learning connected with 
the common law actions cannot be forgotten without serious loss to 
knowledge; and wherever the significance of the several forms of 
action is not duly appreciated, obscurity in judicial reasoning is bound 
to appear. Under the system of common law pleading lawyers and 
judges were compelled to do exact thinking.” 

It is often asked to what extent the young lawyer should indulge 
in general reading, and in the study of the classics. To this there 
can be but one answer. If the student aspire to the highest rank of 
the profession, instead of making it a business or a trade; if he aspire 
to excel as an advocate before the jury, or a man of scholarly attain- 
ments before the court in banc, there is nothing in science, or in the 
classics, in poetry, in recorded fact or fiction, or in the practical knowl- 
edge of men and human affairs, which will not be of service at some 
time to be drawn upon for grace or point or illustration. Referring to 
this subject a lawyer of great distinction said: “Without fullness of 
reading and resource of imagination, and a capacity for the highest 
cadences of speech, could Curran have pronounced, as his defence of 
Rowan, that sublime panegyric on the redeeming spirit of the British 
soil? Or as in his defence of Finnerty and the press so portrayed the 
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corruption of the informer’s oath, ‘before whose supremacy the human 
heart bows 1n the undissembled homage of deferential honor?’ Could 
Wirt have drawn that picture of the beautiful isle in the Ohio, vocal 
with music, fragrant with flowers and populous with books and all 
kindly influences; of the tranquil joys that filled it, of the sad blight 
that turned the ‘angel smile’ that blessed it, into tears ‘that froze as 
they fell?’ Could Webster have painted, as in the prosecution of 
Knapp, the workings of a murderous secret, possessing and mastering 
its subject, beating at the heart, rising to the throat, demanding dis- 
closure, until ‘there is no refuge from confession but suicide, and sui- 
cide is confession ?’ Could Pinkney, asin his argument against the Pinto 
(in 9th Cranch) have so personified the principle he advocated, that 
neutral property placed on an armed ship of the enemy, should partake 
of the attributes of the armament, and be forfeited to its captor? “The 
idea of our opponents’ said he ‘exhibits a discordia rerum, an incon- 
gruous mixture of discordant attributes, a Centaur-like figure, half 
man, half ship; a fantastic form bearing in one hand the spear of 
Achilles, in the other the olive branch of Minerva; the frown of de- 
fiance on her brow, and the smile of conciliation on her lip; entwining 
the olive branch of peace around the thunderbolt of fire, and hurling it, 
thus disguised, indiscriminately at friend and foes.’ And with what 
consideration did the Supreme Court of the United States receive this 
classic appeal? ‘With a pencil’ (said Chief Justice Marshall) ‘dipped 
in the most vivid colors and guided by the hand of a master, a splendid 


portrait has been drawn, exhibiting this vessel and her freighter as 
forming a single figure comprised of the most discordant materials of 
peace and war. So exquisite was the skill of the artist, so dazzling the 
garb in which the figure was presented, that it required the exercise of 
that cold investigating faculty which ought always to belong to those 
who sit on this bench, to decide its only imperfection—its want of re- 


semblance.’ ”’ 
You have chosen to minister unto the blind goddess of Justice; 


and you are here to enter upon a novitiate for this great and important 
task. Into her temple all are admitted, for she sees none but hears all. 
To her willing ears the plea of the tattered and humble mendicant is 
as welcome as the stentorian tones of a proud Croesus, for she is the 
handmaid of the Infinite, to whom alike all claim kinship. Men may 
change and empires may come and go, but Justice is eternal; and her 
realm reflects no-artificial complexity of law, fashioned to the varying 
hour, and to the expediency and selfishness of men, but in the last 
analysis contains the accumulated wisdom of the ages, reflecting the 
fundamental concept of right and wrong indelibly imbedded in the 
human consciousness; and like truth 


“ Forever stands secure 
Its head is guarded 4s its base is sure, 
The raving storm and rolling wave defies 
Built by the architect who built the skies.” 


The unending and relentless struggle of the ages still subsists, and 
goes tirelessly and remorselessly on; and the contending forces all 
bend their steps up to the temple of Justice, where you are to min- 
ister. “Through the streets of Vanity Fair,” says a great philosopher, 
“walk Christian and Faithful, and on Greatheart’s armor still ring the 
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clanging blows; Ormuzd still fights with Ahriman—the Prince of 
Light with the Powers of Darkness. He who will hear, to him the 
clarions of the battle call. Strong soul and high endeavour—the 
world needs them now. Beauty still lies imprisoned, and iron wheels 
go over the good, and true, and beautiful, that might spring from 
human lives. And they who fight with Ormuzd, though they may not 
know each other, somewhere, sometime will the muster roll be called.” 
In what manner you shall answer the muster roll, and in the final 
reckoning give an account of your stewardship in the temple, is a mat- 
ter that each individual conscience must answer for itself. Shall it be 
as Bryant pictures the guilty one, with the cry of “Peccavi’ on the 
lips? Or shall it be in that nobler frame of mind born of memories of 
deeds well done, and days well spent in the service of your kind? 


‘‘ Like one who wraps the drapery 
Of his couch about him, 
And lies down to pleasant dreams,”’ 





ERRORS IN 1910 SESSION LAWS. 


The suggestion has frequently been made and endorsed by high 
officials, that there should be a qualified state supervisor of laws, who 
should examine all bills when introduced in the Legislature, and report 
to that body wherein they contain clerical blunders, or wherein they 
are probably unconstitutional, or (of more frequent occurrence) where 
some previous act unknown or unnoticed by the introducer of the new 
act compasses the same ground, or where the act sought to be amend- 
ed has been repealed. Certainly such an official would need to be of 
the highest standing in the law, if he were to attempt to pass upon 
constitutional questions, but, otherwise, there are a large number of 
members of the Bar who would be qualified for such an important 
office. However, it is not likely that any such official will be appointed, 
at least not for many sessions to come, and in the meantime the Legis- 
lature will commit blunders every year, sometimes important, and 
sometimes unimportant, most of which, however, prove that the intro- 
ducers of bills and the committees to whom bills are referred do not 
give sufficient attention to their duties. : 

In the 1910 Session Laws of this state the following errors appear, 
and it is not likely that those here enumerated cover all the real cases. 
They are simply such as one student of the statutes has noticed. Some 
may seem inconsequential, but some are otherwise: 

On page 38. This is a supplement to “An act relating to the 
State Reformatory,” Appr. March 28, 1885. The act thus sought to be 
amended does not exist of the date of 1885. Presumably it was in- 
tended to supplement the act of March 28, 1895, to be found in G. S. p. 
3164. This act, however, could not well be amended, because it was 
expressly repealed March 21, 1901 (P. L. 238). 

On page 228. Here an act amends the District Court act (Revi- 
sion of 1898), which is said to have been approved “April fourteenth.” 
As a matter of fact, the act was approved on the fourteenth of June. 

On page 277 is another act amending a supplement to the Shade 
Tree act. The Shade Tree act was approved April 28, 1893 (G. S. 
2171), and was repealed March 24, 1899 (P. L. 422), notwithstanding 
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which various amendments and supplements have been since enacted 
by the Legislature. (See P. L. 1905, p. 212; P. L. 1906, p. 333; P. 
L. 1907, p. 398; P. L. 1908, pp. 229, 401). When an original act is 
totally repealed may there be subsequent supplements to it and even 
amendments to certain sections? Courts may so construe, but it is, to 
say the least, a curious method of legislation. 

On page 339, in a supplement to the Borough act (Revision of 
1897), the act is referred to as approved in the year “one thousand nine 
hundred and seven.”” This may be an error of the printer, but very 
likely it was in the title of the bill as passed and approved. 

On page 354, in an amendment to the act respecting coroners, 
(Revision of 1874; G. S. 897), the year of the act is stated to be “one 
thousand eight hundred and seventy-five.” 

On page 359, in the title, the General Borough act is quoted as 
“An act relating to Boroughs” (Revision, 1897), “whereas the act re- 
ferred to is really entitled “A General Act relating to Boroughs,” etc. 

On page 406 is an act to amend a supplement to an act to remove 
the fire and police departments in the cities of this state from political 
control, etc. It amends two sections of the supplement, but the date 
of approval of the supplement is not given, either in the title or body 
of the amending act. One may search through many volumes of the 
Session Laws to find it, and it will at last be discovered in P. L. 1902, 
p. 558. 

On page 492 is “A supplement to an act entitled ‘An act to regu- 
late the practice of midwifery in the State of New Jersey,’ approved 
March eighth one thousand eight hundred and ninety-two.” But the 
act referred to (to be found in G. S. 2083) was approved March 28, 
instead of March 8, and the title is “An act to regulate the practice of 
midwifery,” there being no such words after it as “in the State of New 


Jersey.” 





CHANGE OF NAME. 


Much confusion of mind and careless speech have followed two 
recent judicial decisions in New York relating to the right of a man to 
change his name. By the first decision a judge refused to change a 
citizen’s name by court order, on the ground that no satisfactory rea- 
sons for the change were assigned. By the second decision, a judge 
ruled that, irrespective of this statutory method of changing one’s 
name by court order, every citizen possessed a common-law right to 
change his name. 

Some surprise was expressed over this second decision, and yet 
there can hardly be question of its correctness. A recent decision by 
the Court of Appeals in this state upon the precise point in issue has 
been brought to our attention by Mr. George Foulk, of counsel for the 
Department of Health in this city. Therein an accident insurance 
company attempted to defeat a recovery on a policy by setting up the 
fact that the name given by the insured in his application (and war- 
ranted by him to be his true name) was not his true name. It appeared 
that the family name of the insured was Maynard, and that he went by 
the name of Myron W. Maynard until about 22 years old. Then he 
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decided to call himself Maurice W. Mansfield, and thenceforward up to 
and including the date of the policy, nine years later, he did business 
and was known by that name. The jury found that the change of 
name had been made in good faith and without intent to deceive, and 
the only question raised on appeal was as to the right of a citizen in 
this state to change his name by his own act, without obtaining a court 
order pursuant to the statute. 

The Court of Appeals by a unanimous decision upheld the com- 
mon-law right. The statute, providing for a court order, etc., was 
merely an additional method, it was declared, and did not destroy the 
ancient rule. Justice Vann, in a lengthy and interesting opinion, 
traced the history of names to a remote period. Surnames were un- 
known in England until the tenth century, he observed, and in their 
= were not as a rule inherited from father to son. Said the Court 
urther : 

“The history of literature and art furnishes many examples of men 
who abandoned the name of their youth and chose the one made illus- 
trious by their writings or paintings. Melanchthon’s family name was 
Schwartzerde, meaning black earth, but as soon as his literary talents 
developed and he began to forecast his future he changed it to the 
classical synonym by which he is known to history. Rembrandt’s 
father had the surname Gerretz, but the son, when his tastes broad- 
ened and his hand gained in cunning, changed it to Van Ryn on ac- 
count of its greater dignity. A predecessor of Honore de Balzac was 
born a Guez, which means beggar, and grew to manhood under that 
surname. When he became conscious of his powers as a writer he did 
not wish his works to be published under that humble name, so he se- 
lected the surname Balzac from an estate that he owned. He made 
the name famous, and the later Balzac made it immortal. Voltaire, 
Moliere, Dante, Petrarch, Richelieu, Loyola, Erasmus and Linnaeus 
were assumed names. Napoleon Bonaparte changed his name after 
his amazing victories had lured him toward a crown, and he wanted a 
grander name to aid his daring aspirations. The Duke of Wellington 
was not by blood a Wellesley but a Colley, his grandfather, Richard 
Colley, having assumed the name of a relative named Wesley, which 
was afterward expanded to Wellesley. (S. Baring-Gould’s Famous 
Names and Their Story, 391). This author in his chapter on ‘Changed 
Names’ gives many examples of men well-known to history who 
changed their names by simply adopting a new one in place of the old. 

“Mr. Walsh, in his Handbook of Literary Curiosites, makes an in- 
teresting statement at page 778: ‘Authors and actors know the value 
of a mouth-filling name. Herbert Lythe becomes famous as Maurice 
Barrymore, Bridget O’Toole charms an audience as Rosa D’Erina, 
John H. Broadribb becomes Henry Irving, Samuel C. Clemens and 
Charles R. Browne attract attention under the eccentric masks of 
Mark Twain and Artemus Ward. John Rowlands would never have 
become a great explorer unless he had first changed his name to 
Henry M. Stanley. James B. Matthews and James B. Taylor might 
have remained lost among the mass of magazine contributors but for 
their cunning in dropping the James and standing forth as Brander 
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Matthews and Bayard Taylor. Would Jacob W. Reid have succeeded 
as well as Whitelaw Reid? While some of these names were merely 
professional pseudonyms, others were adopted as the real name, and in 
time became the only name of the person who assumed it.’ 

“Many other instances of voluntary change of name, both given 
and surname, might be added, but we will mention only two more. In 
Larke’s ‘General Grant and His Campaigns’ (page 267) it is stated, 
and the fact is well-known, that ‘General Grant’s baptismal name was 
Hiram Ulysses, and he bore that appellation until he was appointed a 
cadet at West Point. General Hamer, who nominated him for a cadet- 
ship, by some means got his name mixed up with that of his brother. 
He was therefore appointed as ‘Ulysses Sidney Grant,’ and that name 
once so recorded on the books of the Military Academy could not be 
changed. He was baptized into the military school as U.S. Grant, and 
he has ever since been thus designated.’ Another instance, equally 
well established by current history, is that of President Cleveland, who 
had the baptismal name of Stephen G. Cleveland. After he entered his 
teens he omitted the word Stephen and assumed the name of Grover 
Cleveland, by which he was known throughout his distinguished 
career.” 

The court decisions upon the precise point were not numerous, 
Justice Vann conceded. But, suggesting that if the insurance policy in 
question had been issued under the same circumstances to General 
Grant or President Cleveland in their altered names it would have 
been valid, the Court had little difficulty in sustaining the common-law 
right. The statute authorizing a change by judicial procedure did not 
repeal the general rule of the common law, it was declared. And the 
recovery of the plaintiff on his accident policy was sustained. 

Incidentally, we would observe, for the sake of a complete state- 
ment of the law, that Justice Vann expressed the opinion that if a 
citizen of this state changed his name by court order under the 
statute, thereafter he could not change it save by the same method. 
He based this dictum on a clause of section 2415, of the Code of Civil 
Procedure, which declares that after the day specified in the order of 
the court for the change to take effect, the applicant shall “be known 
by the name which is thereby authorized to be assumed, and by no 
other name.” 

Of course, the bare legal right to change one’s name and an 
assurance of convenience and certainty thereafter are two different 
things. There can hardly be a question but that it is usually safer 
to go through the statutory procedure and have the change a mat- 
ter of court record. As our correspondent, Mr. Foulk states the case 
from his own observation: 

“Notwithstanding the right which an individual has to change 
his name without legal authority as settled by our Court of Appeals, 
it is unwise for many reasons to play battledoor and shuttlecock with 
one’s nomen, prenomen or cognomen, aside from considerations of put- 
ting oneself in the class of gentry who find it expedient to resort to 
aliases to hide their identity. It has been my experience, as one of 
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the counsel for the Department of Health, to know that serious con- 
sequences result from this unauthorized procedure. 

“Some years ago a man came to these shores from Russia and 
changed his name. He married under the changed name; children 
were born to him, all of whose births were recorded here under the 
adopted name. Recently he desired to return to Russia and wanted 
all the names changed back to that which he originally bore, so that 
the family might be admitted to Russia. His application was denied 
because the name adopted by him was his true name for all legal pur- 
poses, and his plight was in not having legal evidence, such as a court 
order would have been, to show that he was the same person who 
had previously emigrated to this country and that the children whose 
births were on record under the new name were in fact his children; 
and the court order authorizing him to change his name was in- 
dispensable 1n the foreign jurisdiction to establish the identity of the 
children as his under the names as recorded.” 

Thus, as often, what the law permits and what common sense 
prescribes are two very different things. The late decision of the 
learned judge in this city was impeccable law; but the practice therein 
allowed would often result in confusion.— New York Sun. 





EMPLOYERS’ LIABILITY LAWS. 


Up to the present time the law regulating “employers’ liability 
and compensation to injured employes,” which has prevailed with sub- 
stantial uniformity in all the states, is what we designate “the com- 
mon law,” the liability of the employer being founded exclusively 
upon the fault or negligence of the employer. 

As a foundation for what I may say on the subject, I may briefly 
state the rules governing that liability, namely, that the employer is 
simply required to exercise ordinary care: 

(1) In furnishing his employes a reasonably safe place to work. 

(2) Reasonably safe instrumentalities with which to work. 

(3) To provide reasonable rules and regulations, and, 

(4) To exercise reasonable care in the selection of his employes. 

If the employer fails in either of these particulars he is said to be 
liable to injured employes for injuries caused by such failure, except 
that he may be relieved from such liability under certain so-called 
judge-made rules, viz.: 

(1) The fellow servant rule. 

(2) The assumption of risk rule, and, 

(3) The contributory negligence rule. 

These common-law rules were formulated and came into existence 
under very different industrial conditions from those now prevailing, 
before the modern introduction of machinery so largely supplanting 
hand labor; before the modern complexity of instrumentalities, and 
specializing of manufacturing and specializing of duties of employes 
which have so completely changed the conditions as to make the old 
rules inapplicable to the modern condition of industry. This fact ap- 
pears to be universally recognized and the difficult and troublesome 
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question is how to change the law in such manner as not unduly to 
disturb and injure the industries of the country. 

It is safe to say that the practical working of the common-law 
rules is not satisfactory to either employer or employe, and to those 
who have given study to the subject they appear to be inadequate 
and incompatible with modern industrial conditions. 

It appears as the consensus of opinion that fault or negligence 
alone is not the true or logical ground on which the employer’s liabil- 
ity should rest. That in many, if not in all, lines of employment there 
is an element of inherent danger which, in measuring employes’ in- 
juries, is quite as important as the element of negligence. 

The dissatisfaction with the present condition of our law, on the 
part of the employer is (1) that its practical working is indefinite, 
uncertain, irregular and at times the clear injustice of jury verdicts. 
(2) That in the compensation of employes the system involves an enor- 
mous waste—only about thirty per cent. of what the employer pays 
reaches the injured person or his family. 

On the part of the employe the dissatisfaction arises (1) in that 
only about twelve per cent. of industrial accidents fall under the pur- 
view of the present liability laws and about eighty-eight per cent. have 
no right of compensation whatever; (2) because of the waste in the 
compensation cases, only about thirty per cent. of the supposed 
conomical value of the injury reaching the injured. 

Thus while employer and employe are about equally dissatisfied 
with present condition from a social and economic viewpoint, we see 
the fingerless, handless, armless, legless, sightless, with impaired 
earning capacity or total disability, in vast numbers become to a great- 
er or less extent public burdens. 

We see in reference to the cases seeking compensation for in- 
juries which go into the courts, a hostility and antagonism engendered 
between eniployer and employe; we realize the enormous economic 
waste—we are told that in our larger cities four-fifths of the time of 
our courts is uccupied, with all their cost and expense, in personal in- 
jury cases, engendering friction and hard feelings between employer 
and employe, and in these contests the moral degradation of false 
testimony and perjury progressing with equal depravity on both sides. 
We see the waste of the time of witnesses and jurors, and we say to 
ourselves, this system of law cannot be the perfection of human reason. 
Hence we have had commissions appointed in many states to in- 
vestigate the subject, to gather statistics, to visit foreign countries 
and ascertain their industrial conditions and laws, all with a view to 
changing our laws to conform to modern social, economic and indus- 
trial conditions. 

In our dual form of government, with over forty independent law- 
making Legislatures, with the conflicting industrial interests, the 
problem of the remedy and how to apply it is one of the most per- 
plexing which economists and legislators in this and other counties 
have to deal with; owing to the nature of our government and the 
difficulty in obtaining uniformity among the states, it is probably true 
that we are behind all other civilized countries in recognizing and 
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meeting with appropriate legislation these industrial changes and 
their necessities. 

It is obvious that if in one state the employer’s duties are made 
more stringent and exacting and his defenses or grounds of exemp- 
tion from liability are reduced or taken away, while another state 
allows the ola rules of liability and defenses to stand, the employer 
in the latter state will have a very decided manufacturer’s advantage, 
and in industries where competition is active and profit margins close, 
the advantage may be sufficient to affect materially the industries of 
the state. 

It follows as certain as the law of gravitation that industries will 
seek the state where the laws are the least exacting, where the em- 
ployers’ liabilities are the least onerous and capital the safest. It is 
in this respect that the recent employers’ liability law enacted in Ohio 
appears to be ill-advised and unfortunate; in tinkering with the old 
law increasing the employer’s burdens without providing a more ra- 
tional method for compensating injured employes. Possibly the Leg- 
islature thought they were but squeezing the indemnity companies, 
but those companies were quite indifferent to the increase of the em- 
ployer’s liability. 

They simply increase rates to correspond. The manufacturers 
have to stand it, whether directly or indirectly, through the insurance 
companies. 

It is estimated by indemnity companies that this year’s changes 
in the employers’ iiability law will increase the cost of injuries about 
one hundred per cent.  _ 

Such being the present condition of the liability law, giving rise 
to a possible—nay probable—serious injury to our manufacturing in- 
dustries, what legislation is necessary to change the condition? 

In Germany, Great Britain and other European countries, where 
a single Legislature enacts laws for the whole country, the problem 
has been considered and laws enacted which, for the present at least, 
has reconciled the conflicting interests with a reasonable degree of 
satisfaction to all. The German scheme of compulsory insurance 
against sickness, accidents and old age, the cost being paid part by 
the employer, part by the employe and part by the government, with 
a compensation schedule for injuries, is not considered wholly suitable 
to our form of government, especially the compulsory insurance fea- 
ture. 

The British scheme, it is thought, more nearly approaches our 
necessities and conditions, and with modifications could be adopted in 
part, at least. 

In Great Britain they have retained the old common-law rules 
for certain classes; they have for other classes enacted an employers’ 
liability law with a compensation of damages for injuries—the com- 
pensation being about one-half wages during disability and in case 
of death the wages continued to widow and minor children, while the 
government provides an old age pension. 

In New York the Legislature created a select commission of four- 
teen—three senators, five representatives and six appointees by the 
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governor—to investigate the subject and recommend appropriate laws 
to meet the just recognition of all interested parties. It is doubtful if 
any other state has the material to create a commission of equal ex- 
perience and special adaptability to the work. The commission repre- 
sented all sides and phases of the questions involved, and their in- 
vestigation was most exhaustive. They called upon all accident in- 
surance companies for their data and experience. They called for the 
experience, data and advice oi all the leading employers of labor in 
the state. They called upon all labor organizations for their statistics 
and suggestions. They cailed for the advice, suggestions and ex- 
perience of all the courts, state and national. They took up the pre- 
vailing laws, cpennines and data obtained from all European coun- 
tries. They called to their aid the leading experienced lawyers of the 
state, and from such resources formulated and presented to the Legis- 
lature bills which the Legislature has enacted to take effect on Septem- 
ber 1; which in all probability is the nearest and best approach to a 
just and equitable disposition of the subject which under our system 
of government is at present attainable. 

In those employments they have provided a scale of compensa- 
tion for injuries suffered, arising from the risk or danger of the em- 
ployment or tne nature thereof; or from the negligence of the em- 
ployer or any of his employes, made compulsory on the employer un- 
less the employe chooses to pursue his common-law remedy against 
his employer, where he would be confined to his employer’s negli- 
gence and, subject to the defenses of fellow servant, assumed risk and 
contributory negligence. 

In such employment, for injuries disabling two weeks or more, 
the injured received one-half weekly wages during disability, not ex- 
ceeding $10 per week or $3,000 in all, and in case of death twelve hun- 
dred times his daily earnings nor exceeding $3,000, paid weekly to his 
widow and minor children. Accepting the benefits under this law 
bars the right of action under any other. 

Supplementing this compulsory law in reference to inherently 
dangerous employments, the employers’ liability law is amended pro- 
viding for a consent agreement between employers and employes as 
to compensaton for injuries in employments other than those recog- 
nized as inherently dangerous—whereby under such compensation the 
common-law defenses, of the fellow servants, assumed risk and con- 
tributory negligence rules are substantially eliminated. Such consent 
agreements are to be executed in writing, acknowledged and recorded. 
The compersation under this law is practically the same as under the 
compulsory law and, while in force and unrevoked, bars the right of 
action under any other law. 

Thus it will be noticed that where the employer’s common-law 
liability is increased or the employer’s defenses are removed, it is ac- 
companied with a definite and limited compensation to be paid i in week- 
ly installments. The employer's liability and capital is not left to 
the arbitrary and uncertain action of juries. 
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The lump sum compensation is discouraged in favor of the weekly 
payment plan, which experience shows to be more beneficial to the 
injured. 

It is considered that under the operation of these New York laws 
the employes will receive three or four times as much as they have 
heretofore received for injuries, while the employer’s cost will be but 
little, if any, increased. 

What the employer pays will go directly to the injured. There 
will be no delays, no hard feelings engendered, no contingent fees to 
absorb half of the compensation. 

It may work a hardship on certain lawyers, but they will get into 
better employment; it will allow our courts more time to consider 
their decisions and get away from the necessity of affirming without 
report, so enjoyable to attorneys for plaintiffs in error—C. D. Robert- 
son in Ohio Law Bulletin. 





WORCESTER v. BROWN. 





(N. J. Supreme Court, September 9, 1910.) 
Primary Elections—Promulgation of Census Before Legislation Based Upon Population 
Becomes Effective— Mandamus. 

An alternative writ of mandamus was sought against Brown, as 
clerk of Glen Ridge, compelling him to print the name of William J. 
Worcester upon the primary election ballots as a candidate for chosen 
freeholder. The chief question involved was whether the entire na- 
tional census for the state must be promulgated before legislation 
based upon population can become effective in a municipality. 


Mr. Frank H. Sommer and Mr. J. Frederick Wherry for the appli- 
cation. 


Mr. Chandler W. Riker, contra. 


SWAYZE, J.: By the opinions of this court prior to 1901, it had 
been held that an official promulgation of the result of a state census 
was necessary before legislation based upon population became effec- 
tive in a municipality. In view of this ruling the Legislature passed 
the act of 1901, whose title shows clearly that the intent of the Legis- 
lature was to define the time when both the state and national census 
should take effect. 

By section 1 the filing of a bulletin of the director of the national 
census in the office of our secretary of state by the Governor is made 
an official promulgation of such census, which takes effect immedi- 
ately. There is no other provision for an official promulgation of the 
national census. It is necessary for the defendant to show that the 
population of Glen Ridge has been ascertained by an official promulga- 
tion to exceed 2,500. In the absence of such showing, the legislation 
applicable is that which was applicable under the census of 1905. 

Under the act of 1901 there can be only one official promulgation 
for the whole state, and this, of course, can only be after the result in 
the entire state has been ascertained. The propriety of this is mani- 
fest ; it secures equal treatment for municipalities of this same size in 
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every part of the state, and prevents hasty efforts by municipalities or 
ambitious office-seekers to avail themselves of the results of the census 
before they are known to all. 

By the act of 1900, it is enacted that for the purpose of representa- 
tion in the board of chosen freeholders, every borough shall be re- 
garded as part of the municipality from the territory of which such 
borough was created. Since Glen Ridge was created out of the terri- 
tory of Bloomfield, and was not large enough under the census of 1905 
to be entitled to a freeholder, its population and that of Bloomfield 
must be added together to ascertain the representation to which the 
town is entitled. 

Their combined population under the census of 1905 exceeded 14,- 
000, and the combined municipalities are entitled to two freeholders. 
An alternative mandamus is allowed, requiring the clerk of Glen Ridge 
to print the name of the applicant upon the ballots as a candidate for 
chosen freeholder. 





IN RE ESTATE OF LYDIA A. MOORE, DECEASED. 


(Mercer County Orphans’ Court, August 3, 1910.) 
Dividends as Income or Corpus of Estate. 


On exceptions to account of substituted trustee. 


Messrs. Frank S. and Edward L. Katzenbach for Eckford Moore, 
one of the exceptants. 

Mr. William R. Piper for Eliza Moore, executrix of Charles Moore, 
deceased, one of the exceptants. 


Messrs. James and Malcolm G. Buchanan and Mr. Nelson L. Petty 
for the trustee. 


[ CONCLUSIONE. ] 


GNICHTEL, J.: Exceptions have been filed to the account of 
The Trenton Trust and Safe Deposit Company, as substituted-trustee 
under the last will and testament of Lydia A. Moore, deceased, by 
Elza A. Moure, executrix of the last will and testament of Charles 
Moore, deceased, as follows: 

1. To the item of October 27th, 1906, under schedule No. 1, “to 
dividend of the Enterprise Land Company, $145, the exceptant claim- 
ing that she is entitled to have and receive the one-half part of the 
said dividend received by the said accountant.” 

2. To the item in schedule No. 1, under date of November 21st, 
1906, being the dividend of the Enterprise Land Company, $1,740. 

3. To the item in schedule No. 1, under date of April 1st, 1907, 
being a dividend of the Mechanics’ National Bank of $161. 

4. To the item in schedule No. 1, under date of April 19th, 1907, 
being a dividend of the Enterprise Land Company of $87. 

5. To the, item in Schedule No. 1, under date of May 28, 1907, 
being a dividend of the Enterprise Land Company of $145. 

The third exception, which relates to the item of the Mechanics’ 
National Bank, under date of April 1, 1907, will be allowed. 





IN RE ESTATE OF MOORE. 815 


The first, second, fourth and fifth exceptions involve the question 
whether dividends declared by the Enterprise Land Company and paid 
in cash to the trustee under the will of Lydia A. Moore, by virtue of 
its holdings of fifty-eight shares of the capital stock of that company, 
belong to principal or income, in the administration of the trust de- 
clared in the will. The trustee has made no apportionment of the divi. 
dends and has treated them as part of the corpus. Counsel for the 
executrix of Charles Moore contends that the dividends must be re- 
garded as income, and under the provisions of the will, applying the 
rule laid down in Lang v. Lang (57 N. J. Eq. 225), the estate of Charles 
Moore is entitled to one-half; while the counsel for the remainder-man 
claims that the whole amount is part of the corpus, and that the per- 
sonal representative of Charles Moore is not entitled to any part 
thereof. The will provides that “all the rents, interest, dividends and 
annual produce” shall be paid to Eckford and Charles Moore, in equal 
shares, so long as they shall live, with remainder over, and the ques- 
tion to be decided is, whether the payments received by the trustee 
from the Enterprise Land Company after the death of Charles Moore 
are “dividends or annual produce” and apportionable, or whether they 
are part of the corpus of the trust estate. 

“Where trust funds, of which the income, interest or profits are 
given to one person for life, and the principal bequeathed over upon 
the death of the life tenant, are invested either by the trustees, or at 
the death of the testator, in stock or shares of an incorporated com- 
pany, the value of which consists in part of an accumulated surplus or 
undivided earnings laid up by the company, as is frequently the case, 
such additional value is part of the capital; and this, as well as the 
par value of the shares, must be kept by the trustees intact for the 
benefit of the remainder-man ; but the earnings on such capital, as well 
as upon the par value of the shares, belong to the life tenant.” Van 
Doren v. Olden, 4 C. E. Gr. 179. 

The company in question in this case is a land company, organ- 
ized to buy large tracts of land, lay them out in lots and sell the lots at 
a profit. Whether dividends declared by land companies are to be 
regarded as income or capital has never been decided in this state, and 
the courts of other states do not agree upon the question, but the gen- 
eral trend of judicial opinion seems to be, that dividends from such 
companies, as between life tenant and remainder-man, stand on the 
saine footing, and ‘nust be dealt with in the same manner as income 
from other sources. 

The dividends under consideration were declared by a land com- 
pany and include a portion of the capital. They were paid solely 
from the proceeds of the sale of land, and include the original value as 
well as the increase in the value of the land. To the extent that they 
represent the value at the inception of the trust, the dividends are part 
of the capital, and, under the rule laid down in Van Doren vy. Olden, 
must be kept intact for the benefit of the remainder-man; but if the 
company -sells land and declares a dividend and realizes as the result 
of such sale an amount in excess of the value of the stock at the time 
of the death of the testator, such excess amount represents the profit 
or income and belongs to the life tenants. 





316 THE NEW JERSEY LAW JOURNAL. 


The company was formed to deal in land as a commodity, to buy 
and sell, and the profit consists in the increased price realized. The 
purpose of the testatrix, as manifested by the will, undoubtedly was 
to divide the profits between her two sons, leaving the original capital 
intact for the remainder-man. There will be no difficulty in ascer- 
taining the value of the stock, based on the assets of the company at 
the beginning of the trust, and the value at the time of the sale. After 
ascertaining the values it is merely a matter of calculation. If the 
sale shows an increase the excess is profit or earnings and goes to the 
life tenants, under the rule in Lang v. Lang, in the proportions directed 
by the will. If there has been no increase and no profit there can be 
no dividend for the life tenants. In such a case the sale has merely 
changed the form or character of the corpus. It is then a dividend 
of the capital, and ii the company had sold all its land and declared 
a dividend, consisting of its entire capital and profits, a division of the 
dividend between the life tenant and the remainder-man would have 
been the only equitable way of dealing with it. To treat the entire 
dividend as profit, on the theory that the original investment has not 
been impaired, is perhaps more convenient, but is certainly unjust. 
The so-called rule of convenience always yields to equity and the 
difficulty of apportionment is no greater in one case than in another. 
Lang v. Lang, 57 N. J. Eq. 325. 

Charles Moore died on October 26, 1906, and the dividends in 
dispute were declared October 27, 1906, November 21, 1906, April 19, 
1907, and May 28, 1907. It is contended that because the dividends 
were declared after the death of Charles Moore no portion should be 
paid to the personal representative of the deceased life tenant. The 
general rule undoubtedly is that dividends belong to the holder of the 
stock at the time of the deciaration of such dividends. In Lang v. 
Lang, however, the Court of Errors and Appeals lays down the rule 
that dividends on corporate stock declared after the right to the in- 
come has been severed from the ultimate ownership of the stock be- 
long to the person entitled to the income so far, and only so far, as it 
is derived from the earnings of the stock after such severance. It 
would seem that to carry this principle to its logical conclusion it 
must also be held that dividends declared after the death of the life 
tenant, out of protits partly earned during the life of the life tenant, 
should also be apportioned between the remainder-man and the life 
tenant’s personal representatives. Adopting that view of the law, I 
hold that Eliza Moore, the executrix of Charles Moore, is entitled to 
have the dividends in controversy apportioned under the rule laid 
down in the Lang case. 

Counsel may be able to ascertain and agree upon the amounts 
due; if not, I will take further testimony or refer the matter to a 
master. 

The exceptions filed by Eckford Moore, as to the apportionment 
of interest on the mortgages enumerated, were not pressed at the argu- 
ment, but some reference is made to them in the brief of counsel. I 
ami not quite certain whether counsel meant to withdraw them or not; 
at any rate, I do not think the exceptions should be allowed. 





STATE, ROBINSON V. PHILLIP, JR. 


STATE EX REL ROBINSON v. PHILLIP, JR., CLERK, ETO. 
(N. J. Supreme Court, September 9, 1910.) 
Primary Elections—lIrregularity of Petition— Mandamus. 


Application was made to the court on behalf of the relator, John 
M. Robinson, for a writ of mandamus to compel James Philip, Jr., the 
township clerk of Teaneck township, Bergen county, to print the 
names of the regular Republican candidates on the primary ballot. 
The clerk had received and filed the petitions, and, after the time to file 
petitions had expired, rejected the petitions on the ground that in 
every petition one of the signers was a Democrat and not a Republi- 
can, and on one petition, on the additional ground that one of the 
signers had not voted at the last election. 


Mr. William M. Seufert for relator. 


Mr. George L. Record and Mr. Merritt J. Lane for respondent. 


GUMMERE, C. J.: Held. that a municipal clerk has no right to 
pass upon the validity of petitions filed with him, where such petitions 
appear to be regular on their face, but the writ of mandamus, never- 
theless, should be refused, because the facts (as they came out upon 
the argument), indicated that one of the signers of the petitions was in 
fact a Democrat, and therefore the petitions were not signed by the 
requisite number of signers, and the granting of the writ would be to 
compel the township clerk to do an illegal act. 

The testimony showed that one Kolm, who had previously been 
a Democrat, had registeréd at the primary election of 1909 as a Demo- 
crat, but had voted a Republican ticket in the Democratic box; that 
Kolm had voted a full Republican ticket at the general election of 1909, 
with the exception of one name which he scratched ; that he signed the 
several petitions setting forth and stating that he was a Republican, 
and that he swore that he was going to vote the full Republican ticket 
at the next election. 

The Court said that the statute requires: First, that the signer 
must be a member of the party; second, that he must have voted for a 
majority of candidates on the party’s ticket at the last general election ; 
third, that he is a voter in the election district. Each of these three 
qualifications are distinct and separate and have no bearing on each 
other ; and the fact that a man votes for the majority of candidates on 
a ticket at the last election does not fix his status or qualification as a 
bona fide member of the party; his membership in the party is prov- 
able in the same manner as a man’s residence or domicile, and is a 
question of intention, subject of course to the qualifications and re- 
strictions under the Election act ; under the evidence in the case, it was 
not proven that Kolm was a bona fide member of the Republican party. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Siettens of Practice). 
Separate Judgments—Corporate Existence—Estoppel to Deny— 
Books of Account—It is error to enter a judgment against one de- 
fendant separately and a judgment against him and another jointly in 
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the same action. A person who enters into a written contract which 
purports to be made with a corporation, is not thereby estopped in a 
case where there is no colorable organization of a de facto corporation, 
from showing that the corporate name was a name under which the 
individuals with whom he dealt were trading. Where a witness testi- 
fied to the correctness of an account kept by himself, the book con- 
taining the account is admissible not as a shopbook and as evidence in 
itself, but as the witness’ record of his past recollection. (Cottentin v. 
Meyer. N. J. Supreme, June 13, 1910. Opinion by Swayze, J. Rep. 
76 Atl., Rep. 343.) 

Health Ordinance—Statutory Form of Judgment.—Where a stat- 
ute prescribes the form of a judgment to be entered upon the convic- 
tion of a defendant for the violation of a health ordinance, a judgment 
following the words of the statute is sufficient without setting forth the 


particular act or acts which it is alleged constitutes a violation. 
soard v. Hayes. 
Rep. in 74 Atl. Rep. 526). 


bury Park Health 
Opin. by Bergen, J. 


(As- 
N. J. Sup. Ct., Oct. 25, 1909. 





MISCELLANY 


SOME STATE NOTES. 


There are a large number of 
Jerseymen in California who have 


association known as 
the New Jersey Association of 
Southern California, with head- 
quarters, we believe, at Los 
Angeles. The President of this 
Association is Mr. Belmont Perry, 
who was a native of Flemington, 
this state, and was, for about six- 
teen years, prosecutor of the pleas 
of Gloucester county, at which 
time he was a resident of Wood- 
bury. He now resides at Pasa- 
dena, 

Mr. Justice Read attended the 
Supreme court at Trenton on Sep- 
tember 6th, for the first time 
since May last, when he was 
taken suddenly ill on the very day 
that the Camden Bar Association 
was to have tendered him a com- 
plimentary dinner in recognition 
of his long service on the Bench. 
He was compelled to forego the 
dinner and during the severe ill- 
ness which followed was threaten- 
ed with typhoid pneumonia, his 


iormed an 


condition for some weeks being 
most critical. 

One of the long-time justices of 
the peace of Newark, Mr. John 
Otto, died recently, aged seventy- 
iour years. He was born in Ger- 
many in 1836, and was widely 
known as “Judge” Otto. He was 
a justice of the peace for twenty 
years; was at one time special po- 
lice judge; was for ten years a 
member of the Newark City tax 
board, and for three years past 
was a member of the city Excise 
board. 

The New Jersey Law School at 
Newark opened the sessions of 
the present year on September 
21st, with a marked increase of 
registrations over last year. At 
the time of the cominencement in 
June last there were 198 students 
in the school. About a year ago 
this law school was officially rec- 
ognized by the New Jersey State 
Board of Bar Examiners. On Oc- 
tober 19th a new department will 
be opened, to be known as “The 
Woman’s Law Class.” 
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DID THE JUDGE MISSPEAK P 


Two lawyers before a probate 
judge recently got into a wrangle. 
At last one of the disputants, los- 
ing control over his emotions, ex- 
claimed to his opponent: 

“Sir, you are, I think, the big- 
gest ass I ever had the misfor- 
tune to set eyes on.” 

“Order! Order!” said the judge, 
gravely. “You seem to forget 
that [ am in the room.” 


SOMERSET COUNTY EXCISHRULES 


The following rules have been 
promulgated by Mr. Justice Par- 
ker and Judge Case to govern the 
granting or rejection of future liq- 
uor licenses in Somerset county, 
and as a guide to holders of li- 
censes in the performance of thei- 
duty: 

“1. Every applicant for license 
should be a citizen of the United 
States. ; 

“2. Each application should 
specify the distinct type of license 
desired and allege such facts as 
show the applicant to be eligible 
and the place equipped for the li- 
cense. 

“3. Applications for new li- 
censes, applications for old places 
by new parties and notice of ap- 
plications for transfers, either of 
location or licensee, should be 
filed with the county clerk at least 
ten days before the day of applica- 
tion. 

“Notice of application for new 
licenses and notice of application 
for transfer, either of location or 
licensee, should be advertised 
with all appropriate details as to 
parties, location and time, in a 
newspaper of general circulation 
in the community for at least one 
week preceding application and 
proof of advertisement accom- 
pany application. 


- 


“Applications by persons there- 
tofore resident outside of the 
county of Somerset should be ac- 
companied by the recommenda- 
tion of the judge. of the county 
where previously resident. 

“4, Applications for licenses 
will be taken up for consideration 
on the first day of the term and at 
no other time, except as the same 
may be laid over from the opening 
day. 

“5. Applicants for licenses or 
transfers are expected to be pres- 
ent in court when their applica- 
tions are under consideration. 

“6. Licenses are upon the con- 
dition that the same be taken out 
and fees paid within ten days after 
date of granting. 

“7. In addition to the statutory 
hours of closing, it is expected 
that wholesale and bottling places 
will be closed and no deliveries 
made between the hours of 7 P. 
M. and 6 A. M.; and that all other 
licensed places be closed between 
the hours of 11.30 P. M. and 6 A. 
M. During all closed hours 
screens to be removed so that un- 
obstructed view from the street 
may be had of the bar and sales- 
room. 

“8. Licensees are required to 
prevent persons from congregat- 
ing around or in front of the prem- 
ises and to preserve order about 
the premises as well as inside. 

“9. Licensees are cautioned to 
advise themselves concerning the 
restrictions placed by law upon 
each particular form of license. 
Strict compliance is required.” 


THE “THIRD DEGREB” 


The first act passed, and per- 
haps the first act drafted, in this 
country to prevent the outrages of 
the “third degree,” was enacted 
last year in the state of Colorado. 
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So far as we know no other state 
yet has a similar law. It is as 
iollows: 

‘An act to prevent the oppres- 
sion of persons held in custody, 
and to provide punishment for 
persons violating this act. 

“1. Be it enacted, etc. Any 
public officer, or any police officer, 
or any judge or justice of the 
peace, or any sheriff, under sheriff, 
deputy sheriff, constable, warden 
or jailer, or any chief of police, 
police magistrate, police officer, 
policeman or detective, or any 
person who shall have authority 
to arrest or to detain in custody, 
who, by threats either in words or 
physical acts, or by foul, violent 
or profane words or language, or 
by exhibitions of wrath or demon- 
strations of violence, or by the 
display or use of any _ club, 
weapon, or instrument, place, or 
thing of torture, shall put in fear, 
submission or under duress, or 
shall assault, beat, strike, slap, 
kick, or lay violent hands upon, or 
threaten to assault, ‘beat, strike, 
slap, kick, or lay violent hands 
upon any person for the purpose 
of inducing or compelling such 
person to make any statement of 
fact about any transaction, or to 
make a confession or statement of 
his knowledge of the commission 
of any crime, or alleged or sus- 
pected crime, shall be deemed to 
be guilty of a felony, and upon 
conviction thereof shall be impris- 
oned in the penitentiarv for not 
ess than one year nor more than 
twe years. 

“2. Nothing in this act shall be 
construed to alter or affect in any 

manner whatever the rules oi evi- 
dence applicable in the trial of 
civil or criminal cases, or to pre- 
vent the examination or interro- 
gation of any person by any 
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proper officer in authority re- 
specting his knowledge of or par- 
ticipation in the commission of 


any crime, or alleged or suspected 
crime, or to prevent the use by 
any proper officer of reasonable 
and lawful force in taking or de- 
taining in custody any person in 
proper cases.” 


OBITUARY. 


SOLICITOR-GENERAL BOWERS, 

Mr. Lloyd W. Bowers, Solicitor- 
General of the United States, died 
at Boston Sept. 9 of complications 
arising from an attack of bronchi- 
tis, after an illness of about two 
weeks. Mr. Bowers was fifty-one 

vears of age and a native of 

Springfield, Mass. He graduated 
from Yale in 1879, «nd from Co- 
lumbia Law School in 1882. His 
general practice was in Minne- 
sota, but he later moved to Chi- 
cago, where he became the head 
of the legal department of the 
Chicago and Northwestern Rail- 
road. During his sixteen years’ 
connection with that road it is said 
that no charges, technical or 
otherwise, were brought against 
that system. 

He was appointed 
General shortly after President 
Taft’s inauguration. He was a 
member of the Chicago Club, Uni- 
versitv Club of Chicago, and Chi- 
cago Athletic Club, was president 
of the Chicago Law Club and was 
president of the Yale Alumni As- 
sociation of Chicago. 

Mr. Bowers had figured con- 
spicuously in the gossip about the 
succession to one of the vacancies 
on the Supreme court of the 
United States and had even been 
seriously discussed, with Gover- 
nor Hughes, of New York, in 
connection with the Chief Justice- 
ship itself. 


Solicitor- 

















